
Before the
FEDERAL COMMUNICATIONS COMMISSION

Washington, D.C. 20554

In the Matter of )
)

Inquiry Concerning Deployment of )
Advanced Telecommunications )
Capability to All Americans in a Reasonable )
And Timely Fashion, and Possible Steps ) CC Docket No. 98-146
To Accelerate Such Deployment Pursuant )
To Section 706 of the Telecommunications )
Act of 1996 )

REPLY COMMENTS OF BELLSOUTH CORPORATION

BellSouth Corporation, for itself and its wholly owned affiliated companies (collectively

�BellSouth�), submits the following reply comments in response to the Notice of Inquiry (�NOI�)

released in the above-captioned proceeding.1

I. BROADBAND MARKET

The source of this proceeding is the Commission�s mandate to determine whether

advanced telecommunications capability is being deployed to all Americans in a reasonable and

timely fashion.  If its determination is negative, the Commission shall take immediate action to

accelerate deployment of such capability by removing barriers to infrastructure investment and

by promoting competition in the telecommunications market.  Several entities, including

competitive local exchange carriers (�CLEC�), have a unique view of what actions will remove

barriers to infrastructure investment and promote competition.  Their idea of removing barriers to

                                                
1 In the Matter of Inquiry Concerning Deployment of Advanced Telecommunications
Capability to All Americans in a Reasonable And Timely Fashion, and Possible Steps To
Accelerate Such Deployment Pursuant To Section 706 of the Telecommunications Act of 1996,
CC Dkt. No. 98-146, Notice of Inquiry, FCC 01-223 (rel. Aug. 10, 2001) (�NOI�).
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infrastructure investment is to have the Bell Operating Companies (�BOCs�) incur all of the

expense and risk of investment in facilities to provide advanced services and then deliver those

facilities to any carrier that wants to purchase them at total element long run incremental costs

(�TELRIC�).  This action would undoubtedly further subsidize CLECs and other carriers, at the

expense of BOCs, in a market where there are numerous competitors and providers other than

the BOCs.  In so doing, the Commission would do the very thing Congress was trying to avoid �

establish a regulatory regime that discourages investment.  If CLECs are allowed to use BOC

capabilities at TELRIC prices that are often significantly lower than the level needed to justify

investment, they will never invest in their own facilities.  Moreover, if the BOCs are forced to

offer unbundled advanced services capabilities at TELRIC prices while incurring all of the risk

of deployment, it is clear that prudence will dictate that the BOCs limit their investment in these

new technologies.  Clearly, this type of regulation creates the very barriers to investment that the

Commission has been ordered to remove.

Additionally, the Commission cannot limit the advanced services market to only the DSL

market, as some commenters attempt to do.  The advanced services market is much broader,

including services provided by cable modems and wireless facilities.  It would indeed be myopic

in addressing the delivery of advanced services to focus only on DSL service when cable

modems currently dominate the market for broadband services.  Accordingly, any efforts the

Commission undertakes to remove barriers to investment in infrastructure and promote

competition must be viewed in light of the entire advanced services market and not be limited to

the DSL market.  Focusing only on one segment of the market will not foster the balanced view

necessary to bring broadband services to all Americans.  Indeed, instead of trying to micro-

manage the DSL market, the Commission should learn from its experience with limited
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regulation of the cable modem market.  General forbearance by the Commission in regulating

cable modem service has allowed providers of cable modem service to flourish and be the

market leader in delivering advanced services.

Accordingly, the Commission should likewise limit regulation of DSL facilities with the

goal of quickly establishing regulatory parity between DSL and cable modem services.  As

BellSouth set forth in its comments, this restraint must include not unbundling packet switching

equipment, including DSLAMs and line cards used in NGDLC.  The real consequence of such

unbundling is the death of investment by CLECs and the disincentive to invest further by the

BOCs.  In the face of having to compete with a BOC who is forced to unbundle its advanced

services capability and offer the capability at what is, by definition, a �below-market� price,

CLECs will be unable to justify investing in their own capabilities.  Likewise, economics will

demand that BOCs curb investment in advanced services because they will bear the entire risk of

investment and deployment and, at best, achieve small returns such as those afforded by

TELRIC.  Thus, regardless of the claims of Sprint and WorldCom, unbundling packet switching

will have a chilling effect on DSL deployment.2

Sprint makes the ipse dixit claim that the BOCs� argument that �opening of [packet

switch] networks creates an environment in which LECs have no incentive to invest in

infrastructure� is false.  Sprint suggests that demand will drive deployment.  Bad business plans,

however, cannot be shored up by market demand.  Overall losses on a product cannot be

countered simply by increasing volume.  If Sprint believes that demand will drive the market

regardless of the return on investment, then it would be deploying packet switching, including

DSLAMs, to capitalize on that demand.  Instead, Sprint is savvy enough to understand that

                                                
2 Sprint at 5; WorldCom at 9.



BellSouth�s Reply Comments
CC Docket No. 98-146

October 9, 2001

4

adequate return must be made off of that investment in order to justify its deployment.  Sprint�s

lack of deployment, given increases in demand for broadband services, underscores the fact that

return on investment more than demand will drive deployment.  The Commission should

therefore maintain its original finding in the UNE Remand Order and refrain from unbundling

packet switching.3

Moreover, unbundling advanced services facilities will not speed the deployment of

advanced services to �all Americans.�  If the Commission requires BOCs to unbundle their

packet networks, CLECs will offer high-speed data services only to the customers where BOCs

have deployed facilities to provide such services.  Accordingly, unbundling advanced services

facilities will not generate new advanced services users, but rather will reallocate those desiring

advanced services to other providers.  This does not serve to promote the stated goal of increased

deployment to all Americans, but to the contrary, because of the significant disincentives it

places on the BOCs, deployment will become stagnant.

The Commission�s goal should be to institute regulatory policies that encourage all

carriers to invest in facilities to provide advanced services.  In the current situation, the proper

regulatory policy is no new regulation.  In fact, all carriers are capable of building their own

networks consisting of remotely deployed data equipment.  The existing copper sub-loops can

continue to be used to deliver the service to end-users.  If the Commission would firmly establish

that existing regulation, i.e., the Commission�s current unbundling requirements, combined with

CLECs� investment in facilities to provide advanced services, i.e., DSLAMs and packet

switching, provides CLECs adequate means to compete in the advanced services market, then all

                                                
3 In the Matter of Implementation of the Local Competition Provisions of the
Telecommunications Act of 1996, CC Docket No. 96-98, Third Report and Order and Fourth
Further Notice of Proposed Rulemaking, 15 FCC Rcd 3696, 3835-3840, ¶¶ 306-317 (1999)
(�UNE Remand Order�).
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carriers would have the confidence to deploy new technology to make advanced services

available to more end-users.  This confidence will stimulate investment and result in more

Americans having access to advanced services.

II. BROADBAND REPORTING

WorldCom proposes several new reporting requirements that it contends BOCs should

have to provide to the Commission.  Unsurprisingly, WorldCom limits the proposed disclosures

to BOCs and does not believe CLECs or IXCs, of which WorldCom is both, should be subjected

to the same reporting requirements.  Such limitation not only emphasizes WorldCom�s

disingenuousness but also would be completely useless to the Commission.  Clearly,

WorldCom�s only reason for requesting the information is to gain competitive information about

the BOCs without having to reveal the same information about itself.  Moreover, as discussed

throughout, the advanced services market cannot be limited to DSL; it is in fact dominated by

cable modems and wireless carriers are constantly increasing their market share.  Limiting the

gathering of information only to include BOCs will not provide the Commission any useful

information on the market as a whole.  Indeed, it will skew the Commission�s perception of how

the market is actually performing.  WorldCom fully acknowledged this point in its comments

filed in the Broadband Reporting docket on March 19, 2001 when it stated:

The Commission should gather data from all broadband service providers,
including all ILECs (without a size or number of customers exemption),
CATV operators, CLECs, DLECs, MMDS and other terrestrial wireless
operators, and satellite operators.  However, the Commission should
ensure that the burden of its broadband data request does not outweigh its
usefulness in part by requesting annual, not semi-annual, reporting.4

                                                
4 WorldCom Comments, CC Docket No. 99-301, filed on March 19, 2001 (emphasis
added).
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The information WorldCom suggested be disclosed will provide no benefit to the

Commission if limited only to the BOCs.  The only way the suggested information would be of

any value is if it is required to be disclosed by all broadband service providers.  Even then, the

Commission must balance its usefulness against the burdensomeness of disclosure.

III. CONCLUSION

While deployment of advanced services is occurring in a reasonable and timely manner,

there are things the Commission can and should do to accelerate deployment.  Given the

emerging and dynamic nature of the advanced services market, the most important steps the

Commission can take are to establish a regulatory environment that treats all providers and

technologies with parity and to provide competitors with the certainty of knowing that the

Commission will not change rules, after investments have been made in competitive markets, in

order to advantage one group or class relative to another.  A major disparity currently exists in

the treatment of cable modem services and DSL services, and the Commission will accelerate

broadband service deployment by resolving this gap ideally in a way that provides equal and

minimal regulation for all participants.

In much the same way that certainty is of critical value to the BOCs considering

investments in advanced services capabilities, it is critical to CLECs considering such

investments.  The business and investment plans of facilities-based CLECs and BOCs alike will

be badly undermined if the Commission distorts the existing market by forcing BOCs to support

non-facilities-based CLECs (and others wishing to utilize BOC advanced services capabilities at

below-market prices) through unbundling or other non-market-based requirements.  In the

interest of providing the marketplace with regulatory certainty, the Commission can

acknowledge that its current unbundling rules already provide CLECs with access to the network
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elements necessary to provide advanced services in exactly the same way that BOCs do.  CLECs

are not impaired by having to provide their own DSLAMs and ATM switches. Unbundling these

packet switching facilities will only advantage certain CLECs at the expense of the BOCs.

Accordingly, the Commission should dismiss requests by certain parties to unbundle BOC

packet switching.

Finally, the Commission should explicitly recognize the diversity of the advanced

services market by defining advanced services as all relevant technologies, including cable

modem service, DSL, fixed wireless, and satellite.

Respectfully submitted,

BELLSOUTH CORPORATION
By its Attorneys

__/s/ Stephen L. Earnest_____________________
Stephen L. Earnest
Richard M. Sbaratta

Suite 4300
675 West Peachtree Street, N. E.
Atlanta, Georgia 30375
(404) 335-0711

Date: October 9, 2001
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